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Sapere Consulting

August 13, 2004

Dr. Scott Smyth

Sapere Consulting, Inc

400 E Evergreen Blvd, Ste. 221
Vancouver, WA 98660

Cheryl Niemi

Dept. of Ecology

Water Quality Program
P.O. Box 47600

Olympia, WA 98504-7600

Dear Ms. Niemi;

Sapere Consulting submits the attached comments for the draft version 1.0 (v1.0) of the
Use Attainability Analysis Guidance for Washington State published for public review on
May 2004. We appreciate all the time and effort the employees at the Water Quality
Program took to develop the draft documentation. The extensive work that goes into
such guidance documents is not taken lightly by us.

To provide some background, Sapere Consulting does extensive risk- and system-based
analysis and development facilitation. Sapere provides consulting services for utility and
irrigation districts in the State of Washington, specifically in the area of project impacts

on water quality and we intend to stay involved with developments at the State level to
ensure we provide the best service possible.

Sincerely,

Dr. Scott Smyth

enc: Comments on Draft v1.0 of the UAA Guidance for Washington State




Comments on Draft v1.0 of the UAA Guidance for
Washington State

August 13, 2004

Sapere Consulting, Inc.

Introduction

The general opinion of the guidance document was that it is very useful, but that two
main areas were not explained to the degree necessary. Our extensive technical
facilitation work with in the area of identification of, and corrective action for, impact of
client projects on soil, ground and surface water led us to two main comments: 1)

_guidance on how UAA development facilitation should occur; and 2) a basis for a
reasonable implementation time given resource limitations of Washington State or the
UAA developer. Developing criteria for the facilitation would, in the end, save both the
State and whomever is developing the UAA time and money.

Secondly, the lack of guidelines on how to reasonably define a system where a UAA
applies is ignored somewhat in the draft and should be discussed more thoroughly given
the comments in the presentation meeting. In applying for any waiver for non-attainment
or a use removal or subcategory, the key is defining what system the UAA applies. A
system is a description of the water and its barriers where the UAA focuses that can be
scientifically and socially isolated and for lack of a better word, modeled. In this context,
the model would only have to deal with background level input parameters and thus be
isolated from other “systems” and all but anomalous input parameter values.

In some cases, definition of boundaries for a system might seem easy, but in most,
defining the system will be the most difficult part. Definition of the watershed or river or
stream segment where a given UAA applies, also establishes the scientific and economic
data required and how many UAA documents are required. Granted no definitive
guidelines can be established, but basic guidance for how to define a system and some
examples will help.

Comments

We recommend an approach where the system definition is a priority over the
development process framework. Said another way, we recommend the following
approach (or another of a similar nature) be documented in the guidelines starting with
the definition of the system as a necessary piece prior to compiling existing data in
preparation of the factilitation process. The process would be to 1) define the system; 2)
compile existing information about that system; 3) check to ensure existing information is
sufficient to start facilitated development; 4) initiate facilitated development based on the
defined process in the guidelines; ete.




Defining Systems

One of the continual problems with every project related to management of a natural
resource is defining the system. The boundaries of the system define what scientific
evidence is required and to what extent other parties should be involved. A case in point
comes to mind from the presentation meeting where a representative from the City of
Seattle was wrestling with the idea of presenting a UAA per stream. UAA development
would be easier with some guidance of what is required to define each boundary for the
system proposed by a UAA whether it is physical or virtual.

We recommend a system approach for every UAA development process because once
that is done, in our experience, all other questions are typically answered such as
scientific evidence requirements or existing use evidence. In order to do a system
approach, another flow chart (i.e., process description) is required prior to the existing
Figure 1 in the draft v1.0 guidance document. This flow chart (or text explanation)
provides evidence and examples of how to establish a “system” that you must then
explain for the UAA.

For example, if a city in the state does not meet water quality attainment in a river where
waste water is being discharged, what is the system that is affected by the discharge and
should be defined by the UAA? Is the area of the river 100 meters to each side of the
discharge point(s) or is it to the location down the river where the water quality standards
are actually attained on average? In those cases where swimmers get sick after a storm
event because of waste water discharge from the city further downstream covered by the
UAA or not?

In the guidance document, in Figure 1 and text states that “downstream” uses and
existing uses must be protected. That is good in theory, however, applying that rule
systematically depends on how the system is defined. Is the system in every case the
point of interest in the UAA and every downstream location during all times of year (e.g.,
during isolated storm events)? Also, in the section of the draft discussing grouping
multiple water bodies on page 9 next to Figure 1, Grouping multiple waterbodies in one
UAA, the idea is expressed as possible for “...waterbodies having similar physical,
chemical, and biological characteristics...”. Unfortunately, this does not make the
definition of the system including multiple water ways easier.

Our comment, however, begs the question of how can a system be defined then? The
definition is on a case-by-case basis as appropriately stated in the presentation meeting,
but a process should be established that guarantees each entity starting the UAA
development consistently proposes a coherent system on which the UAA focuses. Again,
this seems necessary to establish equal treatment from the State and consistent results
from the entities presenting the UAA.

Questions to guide a UAA process to define a system and its boundaries might include:

1. What are the limits for the proposed boundaries (distances between existing
and designated uses that might establish a “segment”, margins of defining
chemical content that establish grouping of streams in the same watershed,
physical boundaries like water height above and below a dam, only one UAA
is affordable, etc.)?

2. As an extension of #1, what are the boundaries made out of and how arbitrary




are they (e.g., physical or logical)?

. What times are the boundaries in place (e.g., all the time. in the summer, etc.)
and how do they vary with time (e.g., in a systematic way or random)?

| OS]

4. What evidence exists to define the boundaries in #1 and #2 and does it stand
review, or does more need to be gathered (e.g., existing studies, an unproven
anecdote from a resident biologist, previously challenged and upheld legal
review, etc.

5. What are the risks associated with defining the system this way (e.g.. increased
chance of UAA acceptance, failure to get budget needed, possible legal
action)?

In our experience, by providing even broad scope questions about defining a system for
such things as a UAA, time and effort are saved by forcing entities to realize what they
are undertaking and whether they are willing to live with the scientific, economic, and
social limits in their organizations to do even the definition component of the process.

Facilitation of UAA Development

Throughout the presentation meeting in May 2004, organizations interested in submitting
a UAA document(s) were encouraged to come and talk with Ecology on a case by case
basis. Granted this is gne step to the approach to insure sound development of the UAA,
however, a more basic layout of how this facilitation should proceed would be
appropriate in the guidance document. The end goal for providing this kind of
facilitation guidance is to avoid duplication and also to provide a basic idea of how third-
party companies (i.e., consulting companies) should approach the process.

First, a basic flow chart of how facilitation can, to the best of Ecology's experience, be
started including but not limited to:

1. who are the contacts by position, not by name which may change?

2. what should be done first (e.g., call to setup a meeting with ecology or present
a very rough proposal of the UAA envisioned)?

3. what might be the first pieces of information that would be useful (e.g., current
scientific data, current use information and data to reflect that use pattern,
etc.)?

4. what historical evidence 1s available that such a UAA can indeed be useful and
what is the cost of such a UAA?

Such guidance is useful to facilitate a process that obviously is going to result prior and
after use of a flow chart presented in Figure 1, A Summary flowchart of the decisions in a
use attainability analysis. Interpretation of each “yes” or “no” decision depends upon the
end goal of each participant and how a system is defined (see Systems comments above).
Thus, prior to each person “calling up” Ecology to start the process, it seems more
appropriate to provide a systematic approach to the sow of reaching each conclusion
mutually as stated earlier.

The lack of a base process to work with Ecology brings to mind questions that are not




easily answered: what process is needed for Washington State to feel comfortable to even
ascertain whether a “yes™ or *no” decision can be made?; and how will the State
guarantee all parties are treated equally without establishing a facilitation process?
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August 13, 2004

Cheryl Niemi

Surface Water Quality Standards Unit
Water Quality Program

Washington Department of Ecology
Olympia, WA 98504

Re:  Comments — Ecology’s Draft Use Attainability Analysis (UAA) Guidance for Washington
State, Version 1.0, May 2004

Dear Ms. Niemi,

The undersigned organizations submit the following comments on the Department of Ecology’s May
2004 Draft Use Attainability Analysis Guidance for Washington State. We appreciate your
extending the comment deadline and giving us the opportunity to meet with you in Eastern
Washington prior to our submittal. This comment document provides general comments on
conceptual issues, followed by specific comments identified by page number.

. Global Aspects of Water Quality Standards. Eighteen months ago, Ecology circulated
amendments to the state water quality standards that changed the standards from a classification to a
use-based system. At that time, concerned citizens questioned whether the change would effectively
eliminate the protections afforded to Washington’s water bodies via the narrative criteria element of
the standards, which provide umbrella-like protections for differing uses. As you know, narrative
standards were the basis for the State and U.S. Supreme Court decisions in the Jefferson
County/Elkhorn case, and the Pend Oreille PUD case, in which the fact of fisheries use in those
rivers formed a basis for imposing flow requirements on water quality permits, even though lack of

flow is not a defined pollutant under the Clean Water Act.

Citizen concerns are playing out in this guidance, which contains virtually no mention of narrative
standards. Instead, water quality standards are reduced to specific uses and the numeric criteria
necessary to support them. While there is some support for the idea that a described use should

encompass a whole community of uses, a blurring of that concept occurs throughout the document.

Spokane Protection Association; Trout Unlimited — Spokane Falls

Sierra Club, Upper Columbia River; Center for Justice; Lake
Chapter



